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unless they are found to be unsup-
ported by substantial evidence, as pro-
vided by 5 U.S.C. 706(2)(E).

§150.461 Failure to pay assessment.

If any entity fails to pay an assess-
ment after it becomes a final order, or
after the court has entered final judg-
ment in favor of CMS, CMS refers the
matter to the Attorney General, who
brings an action against the entity in
the appropriate United States district
court to recover the amount assessed.

§150.463 Final order not subject to re-
view.

In an action brought under §150.461,
the validity and appropriateness of the
final order described in §150.459 is not
subject to review.

§150.465 Collection and use of penalty
funds.

(a) Any funds collected under §150.461
are paid to CMS.

(b) The funds are available without
appropriation until expended.

(¢c) The funds may be used only for
the purpose of enforcing the HIPAA re-
quirements for which the penalty was
assessed.
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Subpart A—General Provisions

§152.1 Statutory basis.

(a) Basis. This part establishes provi-
sions needed to implement section 1101
of the Patient Protection and Afford-
able Care Act of 2010 (Affordable Care
Act), which requires the Secretary of
the Department of Health and Human
Services to establish a temporary high
risk health insurance pool program to
provide health insurance coverage for
individuals described in §152.14 of this
part.

(b) Scope. This part establishes stand-
ards and sets forth the requirements,
limitations, and procedures for the
temporary high risk health insurance
pool program, hereafter referred to as
the ‘“‘Pre-Existing Condition Insurance
Plan” (PCIP) program.

§152.2 Definitions.

For purposes of this part the fol-
lowing definitions apply:

Creditable coverage means coverage of
an individual as defined in section
2701(c)(1) of the Public Health Service
Act as of March 23, 2010 and 45 CFR
146.113(a)(1).

Envrollee means an individual receiv-
ing coverage from a PCIP established
under this section.
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§152.6

Lawfully present means

(1) A qualified alien as defined in sec-
tion 431 of the Personal Responsibility
and Work Opportunity Act (PRWORA)
(8 U.S.C. 1641);

(2) An alien in nonimmigrant status
who has not violated the terms of the
status under which he or she was ad-
mitted or to which he or she has
changed after admission;

(3) An alien who has been paroled
into the United States pursuant to sec-
tion 212(d)(5) of the Immigration and
Nationality Act (INA) (8 TU.S.C.
1182(d)(5)) for less than 1 year, except
for an alien paroled for prosecution, for
deferred inspection or pending removal
proceedings;

(4) An alien who belongs to one of the
following classes:

(i) Aliens currently in temporary
resident status pursuant to section 210
or 245A of the INA (8 U.S.C. 1160 or
1255a, respectively);

(ii) Aliens currently under Tem-
porary Protected Status (TPS) pursu-
ant to section 244 of the INA (8 U.S.C.
1254a), and pending applicants for TPS
who have been granted employment au-
thorization;

(iii) Aliens who have been granted
employment authorization under 8
CFR 274a.12(c)(9), (10), (16), (18), (20),
(22), or (24);

(iv) Family Unity beneficiaries pur-
suant to section 301 of Public Law 101-
649 as amended;

(v) Aliens currently under Deferred
Enforced Departure (DED) pursuant to
a decision made by the President;

(vi) Aliens currently in deferred ac-
tion status;

(vii) Aliens whose visa petitions have
been approved and who have a pending
application for adjustment of status;

(5) A pending applicant for asylum
under section 208(a) of the INA (8
U.S.C. 1158) or for withholding of re-
moval under section 241(b)(3) of the
INA (8 U.S.C. 1231) or under the Con-
vention Against Torture who has been
granted employment authorization,
and such an applicant under the age of
14 who has had an application pending
for at least 180 days;

(6) An alien who has been granted
withholding of removal under the Con-
vention Against Torture; or

45 CFR Subtitle A (10-1-11 Edition)

(7) A child who has a pending applica-
tion for Special Immigrant Juvenile

status as described in section
101(a)(27)(J) of the INA (8 U.S.C.
1101(a)(27)(J)).

Out-of-pocket costs means the sum of
the annual deductible and the other an-
nual out-of-pocket expenses, other
than for premiums, required to be paid
under the program.

Pre-Existing condition exclusion has
the meaning given such term in 45 CFR
144.103.

Pre-Existing Condition Insurance Plan
(PCIP) means the temporary high risk
health insurance pool plan (sometimes
referred to as a ‘‘qualified high risk
pool”’) that provides coverage in a
State, or combination of States, in ac-
cordance with the requirements of sec-
tion 1101 of the Affordable Care Act and
this part. The term “PCIP program’’ is
generally used to describe the national
program the Secretary is charged with
carrying out, under which States or
non-profit entities operate individual
PCIPs.

Resident means an individual who has
been legally domiciled in a State.

Service Area refers to the geographic
area encompassing an entire State or
States in which PCIP furnishes bene-
fits.

State refers each of the 50 States and
the District of Columbia.

Subpart B—PCIP Program
Administration

§152.6 Program administration.

(a) General rule. Section 1101(b)(1) of
the Affordable Care Act requires that
HHS carry out the Pre-Existing Condi-
tion Insurance Plan program directly
or through contracts with eligible enti-
ties, which are States or nonprofit pri-
vate entities.

(b) Administration by State. A State
(or its designated non-profit private en-
tity) may submit a proposal to enter
into a contract with HHS to establish
and administer a PCIP in accordance
with section 1101 of the Affordable Care
Act and this part.

(1) At the Secretary’s discretion, a
State may designate a nonprofit entity
or entities to contract with HHS to ad-
minister a PCIP.
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